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Introduction 

The Department of Environmental Protection’s (“DEP”) Answer Brief 

misleads the Court in multiple ways, which are elaborated upon below. It 

mischaracterizes the applicability of the Everglades Forever Act (“EFA”) and 

neglects to give appropriate weight to Kanter’s environmental resource permit 

(“ERP”). It misstates established laws governing oil well permitting, in particular 

Coastal Petroleum Company v. Florida Wildlife Federation, 766 So. 2d 226 (Fla. 

1st DCA 1999) and the Coastal Final Order
1
 (collectively, both termed “Coastal”). 

Existing laws, established facts, and DEP’s own stipulations demonstrate that it 

impermissibly reweighed evidence in the record in order to reach its conclusions of 

law and improperly created an unadopted rule. DEP also misstates the record on 

appeal to justify its actions. In sum, the Secretary denied Kanter’s oil and gas 

permit (“O&G Permit”) based upon matters other than the law, and DEP is asking 

the Court to lend legitimacy to his action. 

 DEP has the statutory authority to issue the two permits necessary to 

construct and drill oil wells in Florida. The first is a permit addressing protection of 

the environment under Ch. 373 Part IV, Florida Statutes (Fla. Stat.) (the ERP), and 

the second is an O&G Permit under Ch. 377, Fla. Stat., including the “conditions 

                                                 
1
 Fla. Wildlife Fed’n v. Dep’t of Envtl Prot., Case No. 96-4222 (Fla. DOAH May 

22, 1998; FDEP May 22, 1998), upheld in Coastal Petroleum Co., 766 So. 2d 226. 
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for issuance” in Section (“§”) 377.241, Fla. Stat. No party contests that Kanter set 

forth a preponderance of competent substantial evidence to meet the requirements 

for issuance of the ERP; DEP stipulated that Kanter did so and ordered that the 

ERP was approved. [FO, p. 3, 30; R. 1189] The only question on appeal is whether 

the Secretary departed from the essential requirements of law in reversing the ALJ 

who properly applied the facts to the relevant statutory requirements and 

recommended issuance of the O&G Permit. 

ARGUMENT 

I. The Secretary seeks to mislead the Court by introducing in his Final 

Order a misapplication of the Everglades Forever Act and neglecting to give 

appropriate weight to the ERP.  

 

Judicial adherence to an agency’s interpretation of a statute is not demanded 

when the agency’s interpretation is clearly erroneous or contrary to the statute’s 

plain meaning. Choice Plus, LLC v. Dep’t of Fin. Servs., Bureau of Unclaimed 

Prop., 244 So. 3d 343, 346 (Fla. 1st DCA 2018). DEP’s application and 

interpretation of the EFA, § 373.4592, Fla. Stat., is both clearly erroneous and 

contrary to the statute’s plain meaning, as its purpose and scope are far more 

limited than DEP claims and have no bearing on oil well permitting. Id. The EFA 

never addresses and in no way restricts the permitting or siting of oil wells. DEP 

has not and cannot cite to any provision in the EFA that relates to the siting of oil 

wells in the Everglades. DEP claims, without attribution in the EFA, that this act 
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somehow renders the area environmentally sensitive and specially protected from 

oil well permitting under 377.241(1), Fla. Stat. That was not a finding of the ALJ. 

Rather, the EFA is limited in scope. It expressly targets phosphorus levels in 

the water flowing into the Everglades Protection Area (defined in the EFA) and 

management of fresh water discharges into Florida Bay. §§373.4592(d)-(g), (2)-

(8), Fla. Stat. More generally, the EFA’s purpose is implementing the “Statement 

of Principles of July 1993 among the Federal Government, the South Florida Water 

Management District, the [DEP], and certain agricultural industry representatives” 

that “formed a basis to bring to a close 5 years of costly litigation.” § 373.4592(c), 

Fla. Stat. To address its purpose, the EFA establishes water quality-targeted 

requirements, including long-term planning criteria, agricultural best management 

practices to reduce phosphorus, and provides for construction of stormwater 

treatment areas financed by taxes paid by sugar farmers and others who farm in the 

Everglades Agricultural Area and C-139 Basin. §§ 373.4592(3)-(8), Fla. Stat.  

Water quality concerns for Kanter’s proposed five-acre oil well concrete pad 

were fully addressed in the ERP permitting process. DEP issued the ERP after 

stipulating and finding that Kanter met the water quality conditions for issuance of 

the ERP, including finding that the construction and operation of the Kanter project 

will not adversely affect the quality of receiving waters such that state water 

quality standards will be violated.  [FO, p. 3, 30] Rule 62-330.301(1)(e), F.A.C.; § 
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373.413, Fla. Stat.   Thereby Kanter’s project is consistent with the EFA and will 

not impact water quality. Additionally, the ALJ found that Kanter’s proposed oil 

well site is in an area that is hydrologically disconnected from the Everglades and: 

…has no special characteristics that would make it susceptible to 

pollution. Although the Well Site is in WCA-3, it is located in the 

Pocket, an area with existing road access that is hydrologically 

isolated from both surface and groundwater and is environmentally 

degraded and overrun with cattails. [RO ¶ 109] 

 

Siting oil wells is not one of the EFA’s express or implied concerns. Rather, it 

specifies that activities in the Everglades that include utilization of natural 

resources can be allowed and are encouraged as part of maintaining the region’s 

economy. §373.4592(e), Fla. Stat. DEP improperly attempts to fabricate additional 

requirements that do not exist in the EFA as part of its desperate attempt to parody 

Coastal. This fabrication is not supported by law and DEP’s application of the 

EFA to Kanter’s application is beyond the scope of the EFA and clearly erroneous. 

II. DEP misstates the laws governing oil well permitting. 

DEP ignores or mischaracterizes its own prior statutory interpretation of the 

permitting authority in Coastal throughout its Final Order and Answer Brief. The 

primary focus in Coastal, as stated by DEP’s Coastal Final Order, was balancing 

of the State’s interest as the owner of sovereign submerged lands against a private 
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leaseholder’s interest for oil exploration
2
. The Coastal Final Order, at pp.5-7,  

stated:  

The ‘evil identified’ by the legislature was the lack of a permitting 

process, leaving landowners under a threat that mineral rights lessees 

might ‘unduly interfere with’ the ‘proper and appropriate use as might 

be indicated by the character or location of the land.’….   

By its own terms as well as in the context of other sections of chapter 

377, s. 377.241 charges the Department with balancing the interests of 

the fee simple owner against the interests of the mineral rights lessee.  

 

The Secretary in Coastal concluded that Coastal should not receive an offshore oil 

well drilling permit because the interests of the fee simple owner, the Board of 

Trustees of the Internal Improvement Trust Fund, outweighed the interests of 

Coastal, a mineral rights lessee. Id at pp. 5-9. In the Kanter Final Order, the 

Secretary claims that he is compelled to interpret the factors in § 377.241 as DEP 

did in Coastal and, therefore, he must examine whether the lands involved are 

environmentally sensitive and the length of time Kanter has owned the property. 

                                                 
2
 DEP’s Final Order “heavily relied on the Coastal Petroleum/FWF Final Order 

and the published opinion affirming the final order” [AB p.10] and based its 

reversal of the ALJ’s conclusions on the 1
st
 and 2

nd
 statutory criteria almost entirely 

on Coastal, but Coastal does not hold what DEP alleges it holds and DEP’s 

arguments ignore or conflict with what Coastal actually held. For example, DEP 

“repeatedly rejected the ALJ’s conclusion that the statute should be interpreted in 

the context of potential disputes between surface and subsurface owners,” [AB 

p.10] yet Coastal held the exact opposite. Coastal Final Order, p.5,11 ( “377.241 

charges the Department with balancing the interests of the fee simple owner 

against the interests of the mineral rights lessee” and “the statute charges the 

Department with balancing the interest of the landowner against the interest of the 

owner of mineral rights”). 
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[AB pp. 27-28, 38-41] However, in Coastal, environmental considerations were 

only considered after first considering that the fee owner held the sovereign 

submerged lands in public trust. Coastal Final Order, p. 7 (“The special 

characteristics of the lands involved…are crucial to evaluation of the first permit 

criterion, the landowner’s interest. The public trust interest in these special lands 

weighs heavily against issuance of a drilling permit.”). It must also be noted that in 

Coastal no ERP had been issued for the project.  

Unlike the Secretary, the ALJ correctly weighed each of the § 377.241 

statutory considerations in the Recommended Order, adhering closely to the 

Coastal Final Order throughout. [RO, ¶¶ 96-120] A major distinction here is that 

there is no state ownership of any interest in the land and Kanter is the owner of 

both the land and the mineral interests. The interest in developing an oil well is the 

same for both the fee owner and the owner of the mineral rights. The ALJ’s 

application of the § 377.241 balancing test is appropriate.  

The Legislature did not “reenact Section 377.241” and thereby affirm the 

holding in Coastal as argued by DEP. [AB p. 24] The Legislature did not reenact 

subsections (1)-(3) but instead amended the section to merely add subsection (4) 

which is a natural gas-storage facility-specific permitting criterion. Subsections 

(1)-(3) are nowhere mentioned in the legislation. The addition of subsection (4) 
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was part of the Florida Underground Natural Gas Storage Act, Ch. 2013-205, Laws 

of Fla., stating: 

Subsection (4) is added to section 377.241, Florida Statutes, to 

read: 377.241 Criteria for issuance of permits.—The division, in the 

exercise of its authority to issue permits as hereinafter provided, shall 

give consideration to and be guided by the following criteria:  

(4) For activities and operations concerning a natural gas 

storage facility, the nature, structure, and proposed use of the natural 

gas storage reservoir is suitable for the storage and recovery of gas 

without adverse effect to public health or safety or the environment. 

 

The amendment could not possibly be interpreted as a reenactment of the oil well 

drilling permitting statute unless the Legislature demonstrated a clear intent to 

include consideration of those sections in the act. Therefore, the amendment to       

§ 377.241 does not constitute a reaffirmation of the decision in Coastal. 

Coastal is misapplied to Kanter’s permit application because in Coastal, the 

permit application in question involved statutorily protected sovereign submerged 

lands held in trust by the State. Those protections and ownership issues do not exist 

here. As discussed above, all relevant environmental considerations are addressed 

by the stipulated granting of the ERP
3
. Also, the EFA is both limited in scope and 

                                                 
3
 The intent of DEP’s ERP program is to achieve “a programmatic goal, and a 

project permitting goal, of no net loss in wetland or other surface water functions.”  

Section 10.1 ERP Applicant’s Handbook Volume 1 (“AHVI”).  The statutes and 

rules implementing the ERP program insure that a proposed project does not result 

in a functional loss to wetlands and other surfaces.  Therefore, DEP’s issuance of 

the ERP was based on its determination that the construction and operation of the 
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does not protect the lands involved from economic activities. § 373.4592(e), Fla. 

Stat. Unlike the permit applicant in Coastal, Kanter owns the fee title to the land 

and not a leasehold interest, that land is not subject to the express designation of 

areas where oil well drilling
4
 are limited, and there is an available permitting 

process to address environmental considerations inherent with onshore oil well 

drilling. In contrast with Coastal, there is no prohibition to siting the proposed 

Kanter oil well at the site and in fact, the applicable laws permit such activity.  

III. DEP impermissibly reweighed the evidence in the record and created an 

unadopted rule to rationalize overturning the Recommended Order. 

 

The Secretary impermissibly reweighed the record evidence in DEP’s Final 

Order and acknowledges doing so. This is the only way in which he could reach 

his conclusions that a property owned in fee simple by an O&G Permit applicant 

on a degraded, hydrologically disconnected site with no statutory prohibition on 

drilling did not satisfy the statutory balancing test enumerated in Coastal. Some of 

the more convoluted reweighing occurs when the Secretary first acknowledges that 

Kanter “holds fee title to all surface rights, and title to all mineral rights, including 

                                                                                                                                                             

project will not result in any adverse impacts to the functions of wetlands and other 

surface waters.  See FO, p. 3, 30; 62-330.301 & .302, F.A.C.; Part III, AHVI. 
4
 See §377.242(1), Fla. Stat. For example, oil wells are prohibited: on any 

submerged land within any bay or estuary; within 1 mile seaward of the coastline 

of the state; within 1 mile of the seaward boundary of any state, local, or federal 

park or aquatic or wildlife preserve or on the surface of a freshwater lake, river, or 

stream; within 1 mile of any freshwater lake, river, or stream; within the 

boundaries of Florida’s territorial seas as defined in 43 U.S.C. s. 1301; etc. 
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rights to oil, gas, and other mineral interests…where the exploratory well” for the 

proposed oil drilling permit is located. (RO 15)” [FO p.4] then goes on to state: 

 “Section 377.241 (2) also requires DEP to weigh the “length of time 

the applicant has owned the rights claimed without having performed 

any . . . exploratory operations.” [FO p.23] 

 

This is an absurd test when the surface owner similarly owns the subsurface rights 

and there is no standard for its application. It is an arbitrary excursion into 

uncharted areas of the law by the Secretary that threatens constitutionally protected 

private property rights. The Secretary cannot claim the unconstrained right to reject 

a permit application by any owner who owns the surface and mineral rights based 

upon how long each was held, even if from the same conveyance. For example, 

under the Secretary’s interpretation, he could question the duration of ownership of 

the mineral rights even if both were conveyed as part of the Lafayette Land Grant 

signed by President Adams in 1825. Furthermore, the Secretary is basing his 

holding on the 2
nd

 statutory criteria on Coastal, yet Coastal made clear that DEP 

“must balance the Trustee’s interest in lands they hold in public trust against the 

interest of the applicant,” found the mineral lessee’s rights to be “speculative,” and 

emphasized that the “purpose of the statute was to institute a permit process in 

order to protect landowners from undue burdens from mineral leases.” Coastal 

Final Order pp. 7,12. None of these concerns are present here as Kanter is the 

landowner and mineral rights owner. The ALJ correctly weighed the evidence of 

https://en.wikipedia.org/wiki/United_States_President
https://en.wikipedia.org/wiki/John_Quincy_Adams
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Kanter’s land ownership [RO ¶112-116] and DEP impermissibly reweighed 

Kanter’s ownership in this convoluted manner to justify denying Kanter’s permit.  

The Secretary made his own determination regarding the nature, character 

and location of the Kanter project within the Everglades and concluded that 

“DEP’s exception No. 7 to conclusions of law in paragraph 109 is granted. The 

interpretation in this Final Order is more reasonable than that of paragraph 109 in 

the ALJ’s RO.” [FO p. 20] This mischaracterization of a finding of fact as a 

finding of law is not credible. Kinney v. Dep't of State, Div. of Licensing, 501 

So.2d 129, 132 (Fla. 5th DCA 1987) (“the obligation of the agency to honor the 

hearing officer's findings of fact may not be avoided by categorizing a contrary 

finding as a “conclusion of law”). The Secretary’s statements regarding the 

environmental sensitivity of the Everglades are completely inconsistent with the 

established facts. DEP stipulated that the wetlands in and around the 5-acre 

Proposed Project area are characterized as “degraded from what would be 

considered pristine Everglades wetlands due to the impacts on the hydrology of the 

area from the levee/canal system.” [R. 716] The ALJ made extensive findings of 

fact regarding the degraded and hydrologically disconnected nature of the Well 

Site. [RO ¶19-33] In effect, DEP reweighed the evidence regarding the nature, 

character and location of the lands involved to reach his conclusion of law. 

However, DEP may not reweigh the evidence presented at hearing, as that is within 
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the province of the ALJ as the trier of fact. Rogers v. Dep’t of Health, 920 So. 2d 

27 (Fla. 1st DCA 2005); Belleau v. Dep’t of Envtl. Prot., 695 So. 2d 1305 (Fla. 1st 

DCA 1997); Walker v. Bd. of Prof’l Eng’rs, 946 So. 2d 604 (Fla. 1st DCA 2006). 

DEP’s Answer Brief confirms that it reweighed the evidence in the record. It 

reweighed the site’s location and the evidence regarding the environmental 

condition of the land involved. “[T]he Department observed that the site’s location 

was in the Everglades. That single fact, combined with compelling policy reasons, 

led the Department to reject the ALJ’s conclusion regarding the relative sensitivity 

of the land.” [AB p. 11] (emphasis added). The “conclusion” DEP refers to is the 

ALJ’s findings of fact regarding the nature, character, and location of Kanter’s 

proposed well pad. As described above, there are no compelling policy reasons for 

reversing the ALJ’s findings of fact. If the ALJ’s findings of fact “are supported by 

competent substantial evidence, the agency cannot reject them even to make 

alternate findings that are also supported by competent substantial evidence.” 

Abrams v. Seminole Cnty Sch. Bd., 73 So. 3d 285, 294–295 (Fla. 5th DCA 2011); 

Charlotte Cnty. v. IMC Phosphates Co., 18 So. 3d 1089, 1092 (Fla. 2d DCA 2009). 

The EFA does not designate the well site, or any part of the Everglades, as 

protected from oil well drilling or any other activities. DEP used the pretense of 

this act to reweigh the evidence in the record and draw new conclusions regarding 

the nature, character, and location of the proposed well site, which it is specifically 
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prohibited from doing. See McDonald v. Dep’t of Banking & Fin., 346 So. 2d 569, 

579 (Fla. 1st DCA 1977); McGann v. Fla. Elections Comm’n, 803 So. 2d 763 (Fla. 

1st DCA 2001).   

DEP argues that “one sentence within the Final Order, taken out of context, 

is the primary support for Kanter’s argument on the use of incipient policy or an 

unadopted rule.” [AB p. 21] In reality, the Final Order is replete with statements 

indicating it denied the permit because Kanter’s site is in the Everglades even 

though neither the applicable statutes nor rules prohibit oil well drilling in the 

Everglades. For example, it states the lands: “for the Well Site are located in the 

endangered Everglades ecosystem, which is world renowned for its unique 

environmental characteristics.” [FO p. 20] DEP’s own rules allow oil well drilling 

in the Everglades and other wetland areas. See RR. 62C-26.003(10) (“applications 

for permits in wetlands, submerged lands, and other sensitive areas shall be 

reviewed in accordance with Rule 62C-30.005”) and 62C-30, F.A.C. (governing 

oil well permitting in Big Cypress Basin region of the Everglades). DEP is doing 

much more than considering the project’s location in the Everglades as a factor in 

evaluating the character of the lands. It is applying a new unadpoted rule 

(pronounced for the first time in the Final Order) that in effect prohibits an oil well 

project anywhere in the Everglades based solely on the EFA. This new rule was 

never raised by DEP in the hearing and is not in the record.  
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IV. DEP misstates the record on appeal and in so doing, misleads the Court. 

 

The record amply demonstrates that Kanter met or exceeded the statutory 

conditions for an O&G Permit. In addition to Kanter’s application, Joint Exhibits 

1(A)-1(Y)[R. 575-589, 1433-6499], the ALJ considered 169 exhibits [R. 575-589; 

6500-16,588], testimony of nine expert witnesses [T. 1-893] and the issuance of 

the ERP before arriving at the findings of fact in the Recommended Order. Yet 

DEP contorted logic in interpreting statutory provisions and reweighed and 

rejected findings of fact to try to justify a decision that is contrary to the record.  

DEP has allowed oil well drilling in the Everglades since Coastal, in areas 

more pristine than Kanter’s site.
5
 [R. 12,519-12, 692] (2013 oil well drilling permit 

at Raccoon Point site), [T. 191-192
6
]. DEP’s own rules specifically contemplate oil 

well drilling in the Everglades. See 62C-30.005, F.A.C. (“Applications to Drill in 

the Big Cypress Watershed”). DEP argues that the site being in the Everglades is 

an environmental factor of such great importance that it would “defy common 

sense” [AB footnote 3] for Kanter to expect to receive a permit. DEP’s actions 

belie its argument; it continued permitting drilling activities in more pristine areas 

of the Everglades [RO ¶ 29] and has kept at least part of Ch. 62C-30, F.A.C., in 

                                                 
5
 Furthermore, the record shows that Florida’s oil wells have a 98 percent 

compliance record and no major spills. [T. 51; R. 13,236]  
6
 Expert witness biologist Mr. Gottfried testifying that the environmental condition 

of Big Cypress National Preserve, where the existing Raccoon Point well field is 

located, is superior to the environmentally degraded Kanter site 
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effect since the 1998 Coastal Final Order. See Id. (amendment history shows 

repeal of 62C-30.001 in 2012). If it is DEP’s intent to prohibit all exploratory oil 

wells in the Everglades, it would be required to have specific statutory authority to 

do so, yet it does not cite any relevant statutory authority. Fla. Elections Com’n v. 

Blair, 52 So. 3d 9 (Fla. 1st DCA 2010);  Bd. of Trustees of Internal Imprv’t Trust 

Fund v. Day Cruise Ass’n, Inc., 794 So. 2d 696 (Fla. 1st DCA 2001). The existing 

oil wells in the Everglades and rules governing permits to drill in the Everglades 

led Kanter to reasonably expect to obtain an O&G Permit. As Ms. Howard (former 

Executive Director of the South Florida Water Management District) testified: 

“We were sensitive to the fact that the scrutiny would be on this application as I 

am sure it was on other applications where oil wells had been drilled in the 

Everglades, for making sure you went above and beyond.” [T. 54] Kanter was also 

aware of other O&G permits granted in the Everglades and reasonably expected 

that DEP’s statutes, rules and past practices allow for such permits. 

V. The Amicus Curiae Brief Makes No Valid Arguments and Requests that 

the Court Impermissibly Overturn Findings of Fact. 

 

Amicus Curiae South Florida Wildlands Association (“SFWA”) claims that 

the Court should take into consideration several environmental aspects of the 

nature, character, and location of the lands involved, but their claims have no legal 

basis and are contrary to the ALJ’s findings of fact and the issuance of the ERP. 
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The ALJ considered evidence and concluded that there is a confining unit between 

the surface water and aquifer and that Kanter’s agreed-upon well design (which 

includes a third casing string not required by any rule in order to provide extra 

protection) “did not create a significant risk of contamination of the Biscayne 

Aquifer,” [RO ¶30-33] and made extensive findings regarding the well location’s 

degraded character and hydrological disconnection from the Everglades. [RO ¶19-

29] SWFA’s concerns about wildlife are apparently ignorant of Kanter’s extensive 

plans to address wildlife concerns and Fish and Wildlife Conservation 

Commission’s lack of objection to those plans. [R. 1663-1668, 2569-2576, 5129-

5131, 5967-6142, 6388-6345] Finally, SWFA cites no statutory or other basis in 

the EFA for the proposition that oil well drilling is prohibited in the Everglades or 

that additional permitting considerations are required beyond those addressed by 

Kanter’s application, which meets or exceeds all of DEP’s O&G permit rules. [RO 

p.15] 

VI. Conclusion 

DEP cannot overcome Kanter’s arguments to overturn the Final Order and 

had no legitimate basis in law for denying Kanter’s O&G Permit.  

WHEREFORE, Kanter requests that the Court reverse the Final Order, 

remand back to DEP and require DEP to enter an order granting the O&G Permit 

consistent with the Recommended Order. 
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